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Abstract: The recruitment, enlistment and use of children younger than fifteen to participate actively in hostilities is prohibited in customary international law as well as in several international legal instruments. The use of child soldiers is, despite of the prohibition, a widespread phenomenon with 300 000 as the estimated number of child soldiers in national armies as well as in various rebel and insurgent groups in the world today. Unfortunately child soldiers exist in all regions of the world and in almost every country where there is armed conflict.
All government and international authorities have an important role of the children protection in the war. Keywords: customary rules, Child Soldiers, children protection.
A short introduction to customary international law
As you already know customary international law is not written. A customary rule should be reflected in state practice and that there exists a conviction in the international community that such practice is required as a matter of law. In this respect, „practice” relates to official state practice and therefore includes formal statements made by states.
Treaty law and customary law are the main sources of international law. In the area of international humanitarian law, treaty law is well developed but its application is limited to States that have ratified the treaties in question, and to armed opposition groups within those States. Customary international humanitarian law, on the other hand, is binding on all States but its content is less clear because it is not written down as such. Customary international law is created by widespread, representative and uniform practice among States. Its rules, as a result, can only be determined on the basis of extensive research into that practice.1
In other words, customary law is the general, uniform, and extended repetition of certain behavior, in the conviction that such behavior is mandatory, even in the absence of a written rule. In humanitarian law, customary rules and written rules coexist. A large number of rules are nevertheless so fundamentally important for humanity that they constitute binding principles of customary international law. All States are bound by these rules, whether or not they have ratified the relevant conventions.2
In Customary International Humanitarian Law, Volume I, Rules, Jean-Marie Henckaerts and Louise DoswaldBeck in the ICRC study identified 161 customary rules of customary international humanitarian law:
Part I.The Principle of Distinction: 1. Distinction between Civilians and Combatants (Rules 1-6); 2. Distinction between Civilian Objects and Military Objectives (Rules 7-10); 3. Indiscriminate attacks (Rules 11-13); 4. Proportionality in attack (Rule 14); 5. Precautions in attack (Rules 15-21); 6. Precautions against the effects of attacks (Rules 22-24);
Part II. Specifically Protected Persons and Objects: 7. Medical and religious personnel and objects (Rules 25-30); 8. Humanitarian relief personnel and objects (Rules 31-32); 9. Personnel and objects
Involved in a Peacekeeping Mission (Rule 33); 10. Journalists (Rule 34); 11. Protected zones (Rules 35-37); 12. Cultural property (Rules 38-41); 13. Works and Installations Containing Dangerous Forces (Rule 42); 14. The Natural Environment (Rules 43-45);
Part III. Specific Methods of Warfare: 15. Denial of quarter (Rules 46-48); 16. Destruction and seizure of property (Rules 49-52);
17. Starvation and access to humanitarian relief (Rules 53-56); 18. Deception (Rules 57-65); 19. Communication with the enemy (Rules 66-69);
Part IV. Weapons: 20. General principles on the use of weapons (Rules
70-71); 21. Poison (Rule 72); 22. Nuclear
weapons; 23. Biological weapons (Rule 73); 24. Chemical weapons (Rules 74-76); 25. Expanding bullets (Rule 77); 26. Exploding bullets (Rule 78); 27. Weapons primarily Injuring by Non-detectable Fragments (Rule 79); 28. Booby-traps
(Rule 80); 29. Landmines (Rules 81-83);
30. Incendiary weapons (Rules 84-85); 31. Blinding laser weapons (Rule 86);
Part V. Treatment of Civilians and Persons Hors de Combat: 32. Fundamental guarantees (Rules 87-105); 33. Combatants  and  prisoner-of-war  status
(Rules 106-108); 34. The wounded, sick
and shipwrecked (Rules 109-111); 35. The dead (Rules 112-116); 36. Missing persons (Rule 117); 37. Persons Deprived of Their
Liberty    (Rules    118-128);    38.
Displacement and Displaced Persons (Rules 129-133); 39. Other Persons afforded specific protection (Rules 134138);
Part VI. Implementation: 40. Compliance with International Humanitarian Law (Rules 139-143); 41. Enforcement of International Humanitarian
Law (Rules 144-148); 42. Responsibility and reparation (Rules 149-150); 43. Individual responsibility (Rules 151-155); 44. War crimes (Rules 156-161).
The complete study is available in a two-volume set, published by Cambridge University Press3. The dual purposes of the above mentioned study are: (a) „to overcome some of the problems related to the application of international humanitarian treaty law”, and (b) „to determine whether customary international law regulates noninternational armed conflict in more detail than does treaty law and if so, to what extent”.
Rules are a comprehensive analysis of the customary rules of international humanitarian law applicable in international and non-international armed conflicts. In the absence of ratifications of important treaties in this area, this is clearly a publication of major importance, carried out at the express request of the international community. In so doing, this study identifies the common core of international humanitarian law binding on all partiesto all armed conflicts.
Rules 136 and 137
In this presentation I will focus only on two of the 161 customary rules presented in the above mentioned study:
Rule 136.Children must not be recruited into armed forces or armed groups. [IAC/NIAC]4
Rule 137.Children must not be allowed to take part in hostilities. [IAC/NIAC]
I have chosen these customary rules for more reasons out of which I would mention only the following ones:
a)      particularly, in situations of armed conflict, children suffer disproportionately, in a variety of ways, and with long lasting effects;
b)     because children hold the future;
c)      and because they have rights, as set out in The Convention on the Rights of the Child(CRC) (almost universally ratified, but by no means universally applied) , its Optional Protocols and other international and regional human rights instruments.
Unfortunately child soldiers exist in all regions of the world and in almost every country where there is armed conflict. It is not possible to give a global figure for the number of child soldiers at any one time. The reasons that exact figures cannot be calculated are various. For example, military commanders frequently conceal children or deny access to observers. Armed groups frequently operate in dangerous, inaccessible zones to which observers do not have access and many children perform support roles and are therefore not visible in military operations. The way in which children are recruited also prevents accurate documentation.
Children are recruited both formally and informally. In some situations they stay in their communities and report only when required and often for short periods of time, for example when fighting escalates or to build strength while negotiating a demobilization package. Child soldiers also shift between groups or are released and then recruited by a different group. Many children are killed or die of injuries sustained or illnesses caused by the hardships of military life. Child soldiers often reach the age of 18 while in the ranks and are no longer considered children. The years spent as a child soldier then become invisible.
Is there a definition for child soldiers?
There is no precise definition for child soldiers. As a result, we have no other choice than take into account the fact that the Coalition to Stop the Use of Child Soldiers5 considers a child soldier any person under the age of 18 who is a member of or attached to government armed forces or any other regular or irregular armed force or armed political group, whether or not an armed conflict exists.
Child soldiers perform a range of tasks including participation in combat, laying mines and explosives; scouting, spying, acting as decoys, couriers or guards; training, drill or other preparations; logistics and support functions, cooking and domestic labor; and sexual slavery or other recruitment for sexual purposes. Girls usually fulfill multiple roles. While they are frequently recruited and used for sexual purposes, they are virtually always also involved in other military tasks, including combat, laying explosives, and performing domestic tasks.
The Coalition to Stop the Use of Child Soldiers works to prevent the recruitment and use of children as soldiers, to secure their demobilization and to ensure their rehabilitation and reintegration into society. Mission Statement: to stop the use of child soldiers, both girls and boys, to prevent their recruitment and use; to secure their demobilization; to promote their rehabilitation and reintegration; to achieve this through advocacy and public education; and to research and monitor the network development and capacity building.
The Coalition’s goal is to promote the adoption and adherence to national, regional and international legal standards (including the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict) prohibiting the military recruitment and use in hostilities of any person younger than eighteen years; and the recognition and enforcement of this standard by all armed groups, both governmental and non-governmental.
The Coalition produces a Global Report with information on child recruitment and use every three to four years. The 2008 Child Soldiers Global Report,    which    documents    military recruitment policy, legislation and practice in more than 190 countries worldwide, mentions „positive developments” since the last report four years ago.6
In these countries, the entry documents highlight the military recruitment legislation and practice, and child soldiers used in hostilities by governments and armed groups across the globe. Each entry documents refers to the methods of recruitment, who recruits and what roles children play. It also provides information on the treatment of child soldiers captured by government forces and on disarmament, demobilization and reintegration (DDR) programs for child soldiers where these have been put in place.
The report shows that while substantial attention and resources have been devoted to child soldiers internationally, the results to date fall far short of what might have been expected in since the last report was published in late
2004.
Child soldiers continue to be used in armed conflicts by some governments. Governments also use captured children for intelligence gathering, or detain them rather than supporting their rehabilitation and reintegration.
A wide array of armed groups – with diverse aims, methods and constituencies – continue to use children as soldiers and they have proved resistant to pressure or persuasion to stop the practice. The report examines issues of justice and accountability in relation to child recruiters and begins to explore some of the issues involved. It highlights the problems associated with DDR in most countries. Girls in particular continue to be excluded from official programs -whether by design or default – despite well-documented information of their involvement in armed conflict and their need for DDR programs which respond to their particular needs. Programs to support the sustainable reintegration of former child soldiers have been inadequate and many returning children have received no support and funding has been lacking in many cases.
Clonclusion
Prosecutions of child recruiters may serve as a deterrent to armed groups in future. Some armed groups are seeking international legitimacy and support for their political objectives. Negative publicity arising from child soldier use might undermine such support and lead to pledges and action to stop the practice.
Armed groups may also respond to pressure from governments tacitly supporting their activities or providing military or other assistance. In some cases armed groups may be open to negotiations with governments or the UN aimed at demobilizing child soldiers. If children continue to be used, the Coalition considers that the international community should act decisively with targeted sanctions and prosecutions to stop the operations of such groups.
BIBLIOGRAPHY
L Customary International Humanitarian Law Volume 1, Rules, Jean-Marie Henckaerts (International Committee of the Red Cross), Louise Doswald-Beck (Graduate Institute of International Studies, Geneva and University Centre for International Humanitarian Law); March 2005 | 676 pages. Customary International Humanitarian Law Volume 2, Practice, Parts 1 and 2 Jean-Marie Henckaerts, Louise Doswald-Beck, March 2005 | 4449 pages. Cambridge University Press.
2. The abbreviation of IAC refers to customary rules applicable in international armed conflicts and the abbreviation NIAC to customary rules applicable in non-international armed conflicts.
[bookmark: _GoBack]
